Attornevys

> Setzler & Scott, P.A.

At

L. aw

Nikki G. Setzler

E. Danny Scott

Joseph A. Vasquez
Michelle M. Dickerson

Tiffany M. Burkett

Report From Counsd

Insightsand Developmentsin the Law

Fall 2011

SBA Loans Can Help to Finance Small Businesses

It isno secret that businesses gener-
ally, and small businessesin particular,
have been through rough times, and
those are not over yet. Still, there is
some assistance to be had as a small
business owner if you know where to
look. One prominent example is the
Small Business Administration (SBA)
and its Guaranteed Loan Programs.

Because SBA |oan guaranty re-
quirementsand practicescan be
changed by the government, itis
important for potential appli-
cants to obtain current and ac-
curate information.

Contrary to a common misconcep-
tion, the SBA doesnot makedirect loans
to small businesses. Instead, the SBA
establishes the guidelines for loans,
which are then made by its“ partners,”
meaning lenders, community develop-
ment organizations, and microlending
ingitutions. To eliminate some of the
risk to the lending partners, the SBA
guarantees that these loans will be re-
paid. In short, a business applicant is
actually applying for a commercial
loan, structured according to SBA re-
quirements, with an SBA guaranty.

SBA-guaranteed loans may not be
madeto asmdl businessif the borrower
has accessto other financing on reason-
ableterms. Because SBA |oan guaranty

requirements and practices can be
changed by the government, it isimpor-
tant for potential applicants to obtain
current and accurate information.

7(a) Loan Program

This program, the most basic and
most used of the SBA loan programs,
is for digible borrowers who want to
start, acquire, or expand a small busi-
ness. The loan is obtained from a par-

ticipating lender ingtitution, and it pro-
vides long-term, fixed-rate financing
for major fixed assets, e.g., land and
buildings. The loan proceeds can aso
be used to acquire equipment, sup-
plies, and materias, or for long- or
short-term capital needs. Loan terms
range from up to 10 yearsfor working
capital to up to 25 years for fixed as-

Continued on page four.

Chalk One Up for the Little Guy

Nate Thomais not alawyer, but he
is a soft-spoken, yet confident, small
investor in Washington Mutual, the
big bank that was seized by the federal
government in 2008 and ended up in
bankruptcy. As for so many other in-
vestors, Nate's stake in the bank was
wiped out. Nate became something of
afolk hero during that tumultuous pe-
riod when big banking institutions
were failing and the little people a-
ways seemed to get the short end of the
stick asthe messes were being cleaned
up.

Nate' s big moment came when, af -
ter he had spent untold hoursanalyzing
the Washington Mutual case, the fed-
eral bankruptcy judge let him have his
say—and at somelength—in ahearing
that culminated in an investigation of
trading by some very large hedge
funds and in the rejection of a bank-
ruptcy plan for the bank.

The issues made for a rea lega
thicket, especially for a novice to sort
out. Essentialy, Nate's complaint, on
behalf of the many small investors in
the bank, was that the hedge funds
were buying up the bank’s trust pre-
ferred securities that go to the front of
thelinefor any money distributed from
the bank’ s estate.

The hedge funds also owned the
bank’ s bonds, so their dominant own-
ership of both classes of securities
would help them control the course of
the bankruptcy, to their benefit and to
the corresponding detriment of the lit-
tle guys. Nate's oral argument and his
accompanying 33 pages of supporting
documentsno doubt played aroleinan
eventua favorable settlement between
smal investors like himself and the
hedgefunds, asettlement that may also
have shown theway for the bank’ sexit
from bankruptcy.
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Estate Planning with ILITs

For some people, life insurance
may not spring to mind immediately as
an effective estate planning tool. A life
insurance policy remaining in the es-
tate of the insured is subject to federal
estate taxes. However, when carefully
crafted and put in place with the guid-
ance of an appropriate professiond,
thereisaway both to obtain the famil-
iar benefits of alifeinsurance policy—
providing ameasure of financia secu-
rity for the beneficiaries—and to re-
movethepolicy’ sproceedsfrom expo-
sure to the estate tax. The vehicle is
caled an Irrevocable Life Insurance
Trust (ILIT).

Hereis how an ILIT works. At the
core of the trust is the life insurance
policy itself. The* grantor” of thetrust
makesannual giftsof sufficient money
to pay the premiums on the policy and
to cover administrative costs, unless
the trust is funded by other assets.

The legd owner of the policy isthe
trust, not the grantor, which explains
how the insurance palicy is treated as
being outside of the grantor's estate.
The insured cannot personally benefit
financially. Another plus arising from
the fact that the trust ownsthe policy is
that thisprotectsthefundsfrompossible
clamsby the beneficiary’s creditors.

As with any trust, an ILIT must
have a designated trustee to manage
and administer it. Typicaly, thetrustee
isabank or atrust company, but prac-
tically any person or entity other than
the grantor can serve in that role. The
trustee establishes a bank account into
which the gifts will be deposited for
use in paying the premiums. The trus-
teeis also responsible for a variety of
administrative duties, including giving
notifications to the beneficiaries under
the policy and filing the ILIT’s tax
return.

Upon the death of the grantor, it is
also the trustee who oversees distribu-
tion of the policy’s proceeds, in ac-
cordance with the grantor’s wishes as
expressed inthetrust. Thisdistribution
can be all at once or spread out over
time.

One of the appealing features of an
ILIT isthat it can be closely tailored to
fit the wishes of the grantor regarding
the conditions and circumstances for
paying out the proceeds of the ILIT.
There are almost as many possibilities
as there are individual grantors. For
example, if the grantor isin a second
marriage, the ILIT proceeds might go
to any children fromthefirst marriage,
with the rest of the estate going to the
second spouse and the children from
the second marriage. Itisalso possible
for the grantor to specify and achieve
very specific purposes for the ILIT
proceeds, with strings attached if de-

sired. Think carrotsand sticks: A bene-
ficiary might be in store for proceeds
fromthelLIT only if heor shesatisfies
certain conditions or meets certain
goals. On the more negative side, mis-
conduct by abeneficiary could be used
as an effective disgualification.

Bear in mind that an ILIT must
comply with certain government rules
and regulations if it is to achieve the
desired results. Thus, aside from the
potential complexities of the instru-
ment itself, the assistance of a profes-
sional isamust in navigating the gov-
ernment’s requirements for an effec-
tiveILIT.

Don't Lose Your Charitable Deduction

For you to claim a federal income
tax deduction for acharitable donation
vaued at $250 or more, you must ob-
tain from the recipient of the donation
a " contemporaneous written acknow-
ledgment” letter. Failure to obtain
such a letter can result in a disallow-
ance of the deduction by the IRS.

The acknowledgment letter, which
may beintheform of athank youletter
to you asthe donor, should include the
following information:

* the name and address of the recipi-
ent of the donation;

» the amount of a cash gift or, if not
in cash, a description of the dona-
tion sufficient to identify the nature
of the gift; and, if applicable,

* a statement that no goods or serv-
ices were provided by the recipient
in return for the donation, or a de-
scription and good-faith estimate of
the value of any goods and services
that were provided by the recipient
in return for the donation.

As some donor taxpayers have dis-
covered to their consternation, includ-
ing some who have made very large

donations, the timing of the receipt of
the letter can be as important as its
contents. The rule to bear in mind is
that you must obtain the acknow-
ledgment letter by the date of thefiling
of the tax return for the year in which
the charitable contribution was made.
You run the risk of being denied the
deduction in assuming that it will suf-
fice if the letter has been promised or
will be received after the return has
been filed but before you would ever
hear from the IRS.

Recently, the Chief Counsel for the
IRS underscored the need for having
the donation acknowledgment | etter in
hand (or in your e-mail inbox) when
you fileyour returnin order to qualify
for the deduction. The federal Tax
Code actually has a provision that
states that the donor is not required to
obtain an acknowledgment letter if the
recipient organization itself files are-
turn that meets applicable require-
ments and includes the required infor-
mation about the gift. Nonethel ess, be-

Continued on page three.



Financially Speaking, Keep It Smple

In theory, we are all in favor of sav-
ing time, labor, and space, not to men-
tion avoiding the stress and anxiety that
can comefrom leading complicated and
disorganized lives. In the realm of per-
sona finance, thesearedl good reasons
to resolve to become more simplified
and organized, but saying and doing are
two different things. It may help move
theprocessalongto break thejobupinto
some very specific things that you can
do in addition to making an overdl
changein attitude toward your finances.
Minutes spent doing this ahead of time
could save hoursand many dollarslater.

Direct Deposit

Who knows, you may be one of
those people who like to have the
check in their handsfor their pay, pen-
sion, or Socia Security benefits so that
they can personally takeit to that bank
teller they have known and trusted for
years. Still, arranging for a direct de-
posit into a bank account is safer, eas-
ier, and more convenient, and, at least
by asmall margin of time, it allowsyou
to get access to your money more
quickly.

Recurring Bills

If the merchant, such asa utility or
insurance company, alows the prac-
tice, you can pay recurring bills with
an automatic withdrawa from your
checking account or with achargeto a
credit card. In the case of the former,
don't forget to record the transactions
inyour check register. Inthesamevein
are online banking services that allow
you to pay bills online instead of by
snail mail.

Online Banking

Aside from bill paying, consider
doing virtualy al of your banking on-
line, making it effectively paperless.

Y ou can go onlineto handle such tasks
as reviewing deposits and withdraw-
als, tracking balancesin your accounts,
transferring funds between accounts,
and receiving statements.

Automatic Savings

It is simply common sense that if
you set up a system in which some-
thing happens automatically rather
than only when you think about it and
take action, the “ something” is going
to occur with greater consistency. So it
is with saving for the future. Arrange
with your employer or bank to put a
predetermined amount of money into
an account or an investment vehicleon
aregular schedule. Another bonus for
thisapproach asaninvestment strategy
isthat over the long run, it might pro-
videabetter returnthanjumpinginand
out of the markets.

Consolidation

Y ou might want to streamline your
finances by consolidating what could
be an unwieldy number of accounts
and credit cards. By doing so, you can
better monitor everything, lighten the
load of paperwork you receive, avoid
some fees, and perhaps even obtain
better deals. If you are combining de-
posits at one banking institution,
though, be careful not to exceed FDIC
deposit insurance limits ($250,000 for
each ownership category in a single
institution).

Up-to-Date and Available
Even if you have been diligent
about making a will, review it peri-
odically to make sureit still conforms
toyour wishes, especiadly if therehave
been any intervening major eventsthat
might prompt achange. The same goes
for any number of important financial
documents, such aslifeinsurancepoli-

cies and retirement accounts identify-
ing beneficiaries and providing direc-
tives about what happens to bank ac-
counts and other assets if you become
incapacitated.

All of the above may not matter
much if nobody can find the docu-
ments, so keep them in a secure place,
ideally inacentral filing system. Make
sureto let your family members know
where they can find your important
documents.

If aDisaster Strikes

It is not a pleasant scenario to con-
template, but what if in an emergency
you had to evacuate your homein mo-
ments and all of your carefully gath-
ered and organized financia material
were left behind? One way to prepare
for this possibility isto keep copies of
the important documents, or at least
lists of account numbers and similar
identifying information, on a secure
websitethat you could accessfrom any
location.

Charitable Deduction

Continued from page two.

cause no implementing regulations on
thislaw haveyet beenissued, the Chief
Counsel determinedinamemorandum
that a donor cannot take this route to
claim the deduction.

The takeaway lesson for donor tax-
payers is to be sure that you receive
your acknowledgment letters before
you file, and don’t make the mistake of
assuming that the IRS will cut you
someslack if, for whatever reason, that
deadline is missed.

Actual resolution of legal issues depends upon many factors, including variations of facts and state laws. This newsletter is not
intended to providelegal advice on specific subjects, but rather to provideinsight into legal developmentsand issues. Thereader
should always consult with legal counsel before taking action on matters covered by this newdletter.




SBA Loans

Continued from page one.

sets. There are a few prohibited pur-
poses for which a 7(a) loan cannot be
used, such asfor the financing of non-
profits, real estate investments, and
monopolies.

CDC/504 Loan Program

The CDC/504 Loan Program is a
long-term financing tool designed to
encourage economic development
within a community. It accomplishes
thisgoal by providing small businesses
with long-term, fixed-rate financing to
acquire major fixed assets for expan-
sion or modernization.

A Certified Development Com-
pany (CDC) isaprivate, nonprofit cor-
poration that is created to contribute to
economic devel opment withinitscom-
munity. CDCswork with the SBA and
private sector lenders to provide the
financing to small businesses.

Typically, aproject of thiskind in-
cludes(1) aloan secured fromaprivate
sector lender, with asenior lien cover-
ing up to 50% of the project cost; (2) a
loan secured from aCDC (backed by a
100% SBA-guaranteed debenture),
with ajunior lien covering up to 40%
of the project cost; and (3) a contribu-
tion from the borrower of at least 10%
of the project cost (equity). This ar-
rangement means that 100% of the
project cost is covered either by the
contribution of equity from the bor-
rower or from the senior or junior lien.

Proceeds from 504 loans must be
used for fixed-asset projects, such as
the purchase of land, including exist-
ing buildings; the purchase of im-
provements, including grading, street
improvements, utilities, parking lots,
and landscaping; the construction of
new facilities or the modernizing,
renovating, or converting of existing
facilities; and the purchase of long-
term machinery and equipment. The
CDC/504 Loan Program cannot be
used for working capital or inventory,
consolidating or repaying debt, or refi-
nancing.

Microloan Program

TheMicroloan Program givessmall,
short-term loans to small business con-
cerns and certain types of not-for-profit
child-care centers. The SBA makes
funds available to specially designated
intermediary lenders. These are non-
profit community-based organizations
with experiencein lending aswell asin
management and technical assistance.
These intermediaries make the loans to
digible borrowers. The maximum loan
amount is $50,000, but the average mi-
croloan is about $13,000.

Microloans may be used for work-
ing capital, the purchase of inventory
or supplies, the purchase of furniture

or fixtures, or the purchase of machin-
ery or equipment. Microloan proceeds
cannot be used to pay existing debtsor
to purchase red estate.

If you are a potential borrower, the
SBA recommends four stepsto taketo
get theball rollinginitsloan programs.
First, estimate your business startup
costsor thefundsthat you need to grow
the business. Second, contact a local
bank or lender to review the available
loan programs for small businesses.
Third, prepare a draft loan proposal.
Finally, discuss al of the above with
someone having solid knowledge of
SBA loans, such as a representative of
the SBA itsdlf.

employees could object.

the levels of the old plan.

violations of their duties.

Employees Win Benefit Protections

A magjor health services company with thousands of employees over-
hauled its pension plan some years ago. Asit explained to the employees at
thetime, their then-existing benefitswould all be converted into ahypotheti-
cal lump sum, which would constitute the opening account balance for the
new plan. That amount would then grow by a percentage of the employee’s
pay each year. It dl sounded as though there was nothing to which the

But what was not explained to the employees, and what eventually led a
class of employees to sue under the federal Employee Retirement Income
Security Act (ERISA), was that the beginning balance for many employees
with long tenures at the company would be as little as 50% to 70% of the
amounts built up under the old pension plan. Calculated in such a manner,
the pension balances for such employees could take yearsjust to get back to

The now illegal practice that led to the litigation has happened often
enough that it has a name: “ wear-away.” The employer’s creation of “ un-
derwater” beginning balances effectively tellsemployeesthat prior pensions
were overpaid and that before they can receive compensation under a new
pension plan, they effectively must work off adebt, or “ wear it away.”

When the case ultimately reached the U.S. Supreme Court, a mgjority of
the Justices agreed with the plaintiffs that if the company had deliberately
provided misleading and incompl ete information to its employees, in viola
tion of ERISA, amonetary remedy was appropriate. Thiswas aresounding
winfor the employees, given someearlier case precedentsmaking it difficult
to recover monetary awards for employment benefits lost due to employer






